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LETTER OF TRANSMITTAL 


JULY 23, 1952. 
To Members of the Committee on the Judiciary, House of Representatives: 

The Committee on the Judiciary has, within recent years, been in 
receipt of a number of petitions from the several States requesting 
the call of a convention to propose amendments to the Constitution. 
By far the preponderant number of these applications has sought 
amendments to the Constitution limiting the power of the Federal 
Government over taxation. Despite the many amendments to our 
Constitution during its history, the procedure for proposing amend- 
ments by means of a constitutional convention has never been em- 
ployed. 

Since, under article V of the Constitution, it will be mandatory upon 
Congress to summon a convention should the necessary two-thirds of 
the State legislatures so apply, I have requested the staff of the Com- 
mittee on the Judiciary to prepare a report for the committee outlining 
the extent to which applications have been made to Congress request- 
ing a convention to propose amendments limiting the Federal taxing 
power as well as the legal problems arising in determining when and 
how such convention shall be summoned and the manner of conducting 
its proceedings. 

I herewith take pleasure in transmitting this report which the com- 
mittee staff has prepared at my direction. In view of the absence of 
authoritative material on the subject of applications made by the 
legislatures of the States requesting a Federal convention to propose 
constitutional amendments, I am certain that the committee will 
find this report of considerable value. Needless to say, the conclusions 
and recommendations contained herein do not necessarily represent 
the views of any of the members of the committee. 


Ennat Leet 


Chairman. 


It 
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PROBLEMS RELATING TO STATE APPLICATIONS FOR 
A CONVENTION TO PROPOSE CONSTITUTIONAL 
LIMITATIONS ON FEDERAL TAX RATES 


INTRODUCTION 


The subject of amending the constitution is one to which there has 
been directed much learned comment, both in recent years and in 
the past, and were it not for the growing number of petitions submitted 
to Congress from the several States requesting the call of a Federal 
constitutional convention to propose amendments, there would be 
little need for another excursion into this field at the present time. 
However, even a cursory reading of these recent petitions calling for a 
convention discloses innumerable complex problems for which there 
exist no ready made solutions. 

Article V of the Constitution of the United States relating to amend- 
ments reads as follows: 

The Congress, whenever two thirds of both Houses shall deem it necessary, 
shall propose Amendments to this Constitution, or, on the Application of the 
Legislatures of two thirds of the several States, shall call a Convention for pro- 
posing Amendments, which, in either Case, shall be valid to all Intents and 
Purposes, as Part of this Constitution, when ratified by the Legislatures of three 
fourths of the several States, or by Conventions in three fourths thereof, as the 
one or the other Mode of Ratification may be proposed by the Congress; Provided 
that no Amendment which may be made prior to the Year One thousand eight 
hundred and eight shall in any Manner affect the first and fourth Clauses in the 
Ninth Section of the first Article; and that no State, without its Consent, shall be 
deprived of its equal Suffrage in the Senate. 

As can be seen, article V provides two methods for proposing and 
two methods for ratifying amendments to the Constitution. Both 
modes of ratification and one of proposing amendments are completely 
under the control of Congress itself. Congress may elect whether 
ratification of a proposed amendment is to be by the legislatures of 
the several States or by State conventions called for that purpose. 
By two-thirds vote of both its Houses, Congress may also propose 
such amendatory measures as it deems necessary. 

The second procedure for proposing amendments to the Constitu- 
tion, however, is, at least in its initial stages, almost entirely subject 
to the actions of the several States. If memorials are received from 
two-thirds of the State legislatures requesting Congress to call a 
convention for the purpose of proposing constitutional amendments, 
it is mandatory upon Congress to summon such an assembly. In 
view of the serious nature of the amending process and the difficulties 
inherent in convention proceedings, the question of determining when 
Congress must call a Federal convention at the behest of the States 
is of more than academic interest. 

[t is exactly at this point, however, that our troubles begin to brew. 
The records of the Federal Constitutional Convention which framed 
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our fundamental law are devoid of any indication as to when and how 
constitutional conventions under the application clause of article V 
should be invoked. It was not that the problems inherent in such 
proceedings were not brought to the attention of the learned fore- 
fathers, for Madison, with his customary prese lence, posed the follow- 
ing questions with regard to amending the Constitution by means of 
national convention: “How was a Convention to be formed? By 
what rule decide? What the force of its acts?” ! But these practical 
questions were left unanswered by the founders in the heat of debate 
on abstract constitutional principles, and today we are little nearer 
than was Madison in 1787 to a resolution of the problems. 

Court decisions also furnish a relatively fruitless source of reference 
for definitive signposts. The matter of constitutional amendment 
lies largely in that area which has been reserved by the courts for so- 
called political questions. While this lends at least a measure of 
assurance to the conclusion that whatever Congress may decide with 
respect to this aspect of the amending process, it will receive the sanc- 
tion and blessing of the judiciary, we are nevertheless returned from 
a perusal of our casebooks without much additional enlightenment. 

The fact that article V, its constitutional, judicial, and legislative 
history, provide little guidance for determining in what manner and 
for what purposes a constitutional convention shall be summoned 
upon petition from the legislatures of two-thirds of the States takes on 
added significance when “viewed in conjunction with the volume of 
applications which have, in recent years, been submitted to the Con- 
gress requesting such a conv ention to propose amendments limiting 
the Federal power of taxation. While no attempt has been made here 
to essay the substantive merits of proposed amendments of this nature, 
there can be no doubt that restricting the taxing power of the National 
Government is a matter of great importance. 

In view of the fact that the need for determining the necessity for 
Congress to call a constitutional convention may be imminent and 
that there exists no reliable authority for determining the many prob- 
lems involved in this never before utilized device for proposing amend- 
ments to the Constitution, the staff of the Committee on the Judiciary 
is presenting this report at the request of the chairman in the hope that 
it may throw some light upon many unresolved issues which have 
heretofore lurked in the shadows of constitutional law. At this j junc- 
ture, it wishes to thank Dr. Hugh L. Elsbree and Dr. Norman J. 
Small of the Legislative Reference Service, Library of Congress, and 
Robert Cardon, Office of the Legislative Counsel of the House of 
Representatives, for their kind assistance in the preparation of these 
materials. It is also indebted to Robert L. Bostick, Legislative Ref- 
erence Service, Library of Congress, who drew the chart facing page 
18, and William R. Pullen, Documents Librarian, University of ‘North 
Carolina, whose unpublished thesis, The Application Clause of the 
Amending Provision of the Constitution,’ has proved an invaluable 
source of reference. 





1 Farrand, The Records of the Federal Convention, vol. I], p. 558 
3 University of North Carolina, Chapel Hill (1951). 
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I. THe History or Articte V 


Provision for amending the basic laws upon which the entire 
structure of government rests has been described as a peculiarly 
American institution. Previous theories of government, based upon 
ideas of immutable and everlasting principles underlying the social 
structure, left little room for change and alteration by peaceful methods 
to meet novel and changing circumstances. 

While to date, of the two methods for proposing amendments to the 
Constitution finally included in the Constitution, that of submission 
by the Congress after approval by two-thirds of each House has been 
used exclusively, it is interesting to observe that the language of what 
is now article V first adopted by the founding fathers provided for 
amendment solely by means of a convention called pursuant to appli- 
cations from the several States. Article XIX of the draft of the 
Constitution under debate by the Convention on August 30, 1787, 
stated that: 

On the application of the Legislatures of two thirds of the States in the Union, 
for an amendment of this Constitution, the Legislature of the United States shall 
call a Convention for that purpose. 

Gouverneur Morris, undoubtedly aware of the hazards of conven- 
tion procedure as well as the danger of leaving Congress itself impotent 
insofar as the amendment process was concerned, suggested to the 
delegates that the National Legislature be free to call a convention 
upon its own initiative. Morris’s proposal, however, fell upon deaf 
ears, and article XLX was adopted as written without opposition.* 

Despite the unanimity with which article XIX had been agreed to 
in August, its contents continued to engender serious concern. On 
September 10 of the same vear, Mr. Gerry moved to reconsider article 
XIX, expressing the fear that the amending article as originally 
adopted would permit two-thirds of the States to demand Federal 
conventions which might override the provisions of State constitu- 
tions altogether. 

Hamilton seconded the motion but on different grounds. He 
pointed out that it was essential to provide an expeditious method for 
amending the new document and that to rely upon the application 
process alone to remedy the defects which would soon become evident 
in the fabric of the new government would be extremely hazardous as 
“The State Legislatures will not apply for alterations but with a view 
to increase their own powers.”’ * 

The convention then proceeded to study several measures which 
would inject the National Legislature into the process for proposing 
amendments, and at this juncture, Madison moved to postpone con- 
sideration of article XIX as amended and, instead, discuss the follow- 
ing article which would leave the advancement of proposed amend- 
ments entirely in the hands of the Nationa] Legislature either upon 
application of two-thirds of the several States or when deemed 
necessary by two-thirds of both Houses of Congress. This proposal 
read as follows: 

The Legislature of the U—S—whenever two thirds of both Houses shall deem 
necessary, or on the application of two thirds of the Legislatures of the several 
States, shall propose amendments to this Constitution, which shall be valid to all 


3 Farrand, The Records of the Federal Convention, IT, p. 468. 
‘Id. p. 558, 
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intents and purposes as part thereof, when the same shail have been ratified by 
three fourths at least of the Legislatures of the several States, or by Conventions 
in three fourths thereof, as one or the other mode of ratification may be proposed 
by the Legislature of the U. 8. 

The Madison article, except as modified by provisions added to 
assuage the protests of the slavery interests, was then agreed to by the 
framers with rine votes in favor, only one opposed, and one divided. 

When the Committee of Style reported the amendment article back 
as article V of the Constitution in substantially the same form as had 
been previously concurred in, the sensitive subject of the amending 
process again arose, and considerable discussion ensued before ultimate 
agreement could be reached. Greatest objections were leveled at the 
plenary powers which Congress, under the article as then written, 
could exercise over the amending procedure. Accordingly, article V 
was rephrased so that Concress would be obligated to call a convention 
upon application of two-thirds of the States despite the misgivings 
of Madison, who— 


did not see why Congress would not be as much bound to propose amendments 
applied for by two-thirds of the States as to call a convention on the like applica- 
tion 


and who pointed out that in constitutional conventions— 


difficulties might rise as to the form, the quorum, &c. which in Constitutional 
regulations ought to be as much as possible avoided.® 

After the fears of the smaller States were quelled by the addition 
of a proviso that no State should be deprived by amendment of its 
equal suffrage in the Senate without its consent, article V_ finally 
emerged from the 1787 Convention in its present form. Suprisingly 
enough, it was substantially similar to the amending article originally 
contained in the Pinckney plan whic 3 hi id been laid before the Con- 
vention as early as May 29 of that yet 

It can readily be seen that article v of the Constitution relating to 
the amending process, like so many of its companion provisions, had 
been formulated in an atmosphere of compromise. Ona the one hand, 
those who feared that tne efforts of the States to modify the basic 
document to meet arising exigencies would be ineffectual or that State 
legislatures, by the amending process, would seek only to aggrandize 
their own powers, were comforted by the provision authorizing the 
National Legislature to offer amendments upon concurrence of two 
thirds of both Houses of Congress. Conversely, delegates who were 
disquiected lest a small coterie in the Federal Legislature rule the 
Nation from a distant Capitol totally unresponsive to the needs and 
desires of the States were relieved by the fact that it would be man- 
datory upon Congress to call a constitutional convention upon receipt 
of applications for such proceedings from two-thirds of the State 
legislatures. 

It is evident, however, that the history of article V briefly outlined 
above furnishes little assistance in unraveling the tangled skein of legal 
questions presently surrounding the applications from the State 
legislatures requesting a Federal constitutional convention to limit 
congressional power over taxation. 





8 Farrand, The Records of the Federal Convention, II, p. 559. 
6 Id., pp. 629-630. 
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IJ. Prostems Ratsep sy Perrirrons Requestinc Coneress To 
Catut A CONSTITUTIONAL CONVENTION 


While petitions have in recent years been submitted to Congress 
pursuant to article V of the Constitution requesting a constitutional 
convention for the purpose of proposing a variety of amendments,’ by 
far the overwhelming number contains reference in one manner or 
another to the subject of limiting the taxing power of the Federal 
Government. To obtain an accurate tabulation of the total number 
of such petititions, however, has been a far from easy task. 

In the first place, no machinery exists for properly recording and 
referring memorials requesting a convention which Congress has 
received. As a consequence, locating the text of State applications 
for constitutional conventions in public records has depended less 
upon diligence than on chance. The index to the Congressional 
Record is indeed weak stratum upon which to base a call for a Federal 
convention, and with petitions from the several States reposing in 
such diverse chambers as the Committee on the Judiciary and Com- 
mittee on Ways and Means of the House, and the Committee on 
Finance and Committee on the Judiciary of the Senate, from where 
such a call is to initiate remains even now an abstruse question, 

The searching out of petitions, however, is but the first of many 
hurdles barring an accurate determination of the number of States 
whose legislatures have voiced a desire for a constitutional convention. 
Congress itself has received 32 petitions from 27 States relating to 
amending the Constitution so as to limit the taxing power of the 
Federal Government. One of these petitions—that from the State of 
Maryland-—was submitted by the house of delegates only. It would 
seem logical that this petition would not meet the requirement con- 
tained in the Constitution that applications to Congress must issue 
from the “‘legislatures”’ of the several States. This leaves the number 
of memorials now narrowed to 31 petitions from 26 States. Subse- 
quent difficulties, however, will not yield so readily to constitutional 
interpretation. 

How, for example shall Congress classify those petitions from the 
States of Montana and Pennsylvania which were vetoed by their 
respective Governors? In this instance the Constitution itself fur- 
nishes no indication as to whether by “‘Application of the Legislatures 
of two-thirds of the several States” was meant action solely by the 
deliberating bodies themselves or by the ordinary channels of statutory 
enactment as provided by the States under their constitutions. 

In calculating the number of applications for a Federal convention, 
is there no time limit beyond which Congress may disregard petitions 
submitted by the several States? The earliest petition requesting a 
convention to propose an amendment limiting the Federal taxing 
powers emanated from Wyoming in 1939. Fifteen petitions of the 
same order date from the year 1943 or earlier.* No guide is furnished 
in article V as to whether Congress must include these old declarations 
along with contemporaneous applications in making a determination 

7 E. g., Limit tenure of Office of President: Illinois (1943), Iowa (1943), Michigan (1943), Montana (1947), 
Wisconsin (1943). For World Federal Government: California (1949), Connecticut (1949), Florida (1949), 
Maine (1949), New Jersey (1949), North Carolina (1949). Tidelands: Texas (1949). Making of treaties: 


Florida (1945). Gasoline taxes: California (1952). 
Ta See appendix, infra, p. 27. 
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as to whether to inaugurate the proceedings of a Federal con- 
vention. 

Article V is similarly silent as to the subject matter of applica- 
tions from the several States, thus leaving a highly important question 
unanswered, Applications from the States have contained amend- 
ments that have run the gamut of subjects from wives to whisky.” 
In counting applications to determine when it is obliged to call a con- 
stitutional convention to propose amendments, must Congress tabulate 
only such applications bearing upon a particular subject such as 
limiting the Federal taxation power, or must it also include along 
therewith other petitions as those requesting a convention to propose 
an amendment with respect to world government or even those old 
and hoary petitions now in the archives demanding an amendment 
with respect to polygamy? 

Assuming for the moment that petitions must be addressed to the 
same general subject matter, or, in the alternative, request the calling 
of a general convention, is a State, once application has been made 
to Congress, irrevocably bound by its petition, or may it, as have 
eight States with regard to tax-limitation petitions,’ rescind its prior 
action? Here again, we have no indication from the text of article V 
as to how this question should be answered. 

Resolutions passed by the States of Arkansas and Illinois in 1943 

calling for a convention with respect to tax limitation were not for- 

wanden to Congress until 1952, after an interim of 9 years. At the 
present time, it is known that the State of Louisiana has passed a 
resolution requesting a proposed amendment limiting the Federal 
taxing power, but this memorial has not as yet been dispatched by 
the State legislature to Congress itself. Must Congress take judicial 
notice of the acts and resolutions of the State legislative bodies, or 
does the word ‘Application’ in the Constitution signify the trans- 
mission of the request by the State to the Congress in Washington? 

Three resolutions, one each from the States of Nevada, Massa- 
chusetts, and Montana, make no reference in their text to a constitu- 
tional convention at all. Instead, they call upon Congress itself to 
propose an amendment to the Constitution which would place a 
limitation on its taxing powers. Is it incumbent upon the States to 
specifically demand a convention in their applications, or is the mere 
expression of a desire for constitutional change sufficient to force into 
being the proceedings for a convention specified in article V? 

Another troublesome problem is presented by the actions of the 
Legislature in the State of Texas where separate but identical resolu- 
tions each calling for a constitutional convention to propose an amend- 
ment limiting the Federal taxing power were passed by the two 
respective houses of the legislature, although neither body ever con- 
curred in the resolution adopted by the other. 

We have here only broached a few of the difficulties for which this 
report will endeavor to provide some clarification. An attempt will 
also be made to examine the nature and scope of the convention 
which Congress would be obliged to call upon receipt of applications 
from the legislatures of two-thirds of the States. 





7 See appendix, infra, p. 28. 
* Alabama, Arkansas, Illinois, Iowa, Kentucky, Massachusetts, Rhode Island, and Wisconsin. 
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Ill. Vero sy THE GOVERNOR OF STATE APPLICATION RESOLUTIONS 


In determining whether either the assent or veto of the governor 
in any way affects the application by a State for a constitutional 
convention pursuant to article V, it becomes necessary to determine 
the meaning of the word “Legislatures” as contained in that provision 
of the Constitution. As the Supreme Court has indicated in referring 
to the word “‘legislature’’ as it appears in the Constitution, ‘““That was 
not a term of uncertain meaning when incorporated into the Constitu- 
tion. What it meant when adopted it still means for the purpose of 
interpretation.”’ ® 

In the body of the Constitution itself, the word “legislature”’ 
appears 13 times, and in subsequent amendments, the word occurs 
7 times more.” Thus its employment in the Constitution will not 
always convey the same meaning. The legislature may act as an 
electoral body as it formerly did in selecting United States Senators 
under article I, section 3; as a ratifying body under article V with re- 
gard to amendments; and as a consenting body under article I, section 
8, paragraph 17 as to lands acquired by the United States. Under 
certain circumstances, the legislature may be performing a statutory 
function pursuant to the Constitution and in such instances, the word 
‘legislature’? may be deemed to embrace the entire law-making power 
of the government as provided by the State constitution, inc luding the 
veto power of the Governor." Thus “Wherever the term ‘legislature’ 
is used in the Constitution it is necessary to consider the nature of the 
particular action in view.” ” 

The functions of a legislature as conceived of in article V would 
appear to be at variance with the ordinary duties of a legislative 
body in conducting its statutory business. The Supreme Court, 
speaking of the ratification by State legislatures of constitutional 
amendments, pointed out that “ratification by a State of a constitu- 
tional amendment is not an act of legislation with the proper sense 
of the word. It is but the expression of the assent of the State to a 
proposed amendment.” * Similar reasoning would remove the appli- 

cation process from the general realm of State legislative procedure 
aeel classify it, like ratification, as a select proceeding under article V. 

Other decisions lend support to such a conclusion which would, 
in effect, completely remove the executive branch of the State from 
participation in the application process. In Hollingsworth v. Vir- 
ginia “ it was argued by counsel that the eleventh amendment was 
invalid because it had not been proposed in the manner prescribed 
by the Constitution inasmuch as an examination of the original roll 
revealed that the amendment had never been submitted to the 
President for his sanction. Procedure in this instance had merely 
conformed to that followed with regard to the first 10 amendments 


® Hawke v. Smith, 253 U. S. 221, 227 (1920). 
10 Art. I, see. 2, ~~. 1; art. 5, 3, me 1; art. I, r 3, par. 2 (twice); art. I, see. 4, par. 1; art. I, sec. 8, 





par. 17; art. II, sec. 1, par. 2; IV, 3, Bp ar. 1; IV, sec. 4 (twice); art. V (twice); art. VI, par. 3; 
amendment XIV, sec. 2; ame nd rent XIV. 3; poniiehons XVII, par. 1; amendment XVII, par. 2 
(twice); amendment XVIII, see. 3; amendme “ XX, see. 6. 

11 Smile y v. Holm, 285 U.8 355° (1932), where action of State legislature in prescribing the time, place, 
and manner of holding elections pursuant to art. 1, sec. 4 held subject to governor’s veto. 

a Id., p. 356 

13 Hawke v. Smith, 253 U. 8. 221, 229 (1920), whore provision in Constitution of Ohio reserving right of 


referendum on proposed amendme nts s to the Constitution held to conflict with art. V. 
43 Dall. 378 (1798) 
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which Congress had requested the President to transmit to the States 
without suggesting that he first give them his approval."® Mr. Justice 
Chase, in a note to the case, abruptly dismissed the suggestion with 
the remark to the Attorney General that— 

There can, surely, be no necessity to answer that argument. The negative of the 
President applies only to the ordinary cases of legislation: he has nothing to do 
with the proposition or adoption of amendments to the Constitution (p. 380). 

It is easy to apply this reasoning to the powers of State governors 
and conclude, similarly, that the executive of the State has no fune- 
tion to perform in the application or ratification process under article V. 
Thus experts have declared that the actions of State legislatures pur- 
suant to article V are not subject to the exercise of the executive power 
by the governor. Ames, for example, states that- 

The most reasonable view would seem to be that the signature of the chief 
executive of a State is no more essential to complete the action of the legislature 
upon an amendment to the Federal Constitution than is that of the President of 
the United States to complete the action of Congress in proposing such an 
amendment. !6 

All of the court decisions cited above bearing on the legal status of 
the executive branch of the State governments in the amending pro- 
cess may eventually be rendered moot by later decisions of the Supreme 
Court declaring that the question is one of a political nature which 
Congress may decide in any manner for itself. That was almost the 
case in the decision by the Court in Coleman v. Miller “ where it was 
contended that 
in the light of the powers and duties of the Lieutenant Governor and his relation 
to the senate under the state constitution, as construed by the supreme court of 
the state, the Lieutenant Governor was not a part of the “legislature” so that 
under Article V of the Federal Constitution, he could be permitted to have a 
deciding vote on the ratification of the proposed amendment, when the senate 
was egually divided (pp. 446-447) 

On this proposition the Court was evenly divided as to whether the 
controversy itself was of a justiciable nature or was a political question 
beyond the self-imposed limits of the Court’s jurisdiction. Accord- 
ingly, no opinion was expressed on the point. 

‘But whether executive participation be considered a political ques- 
tion subject to determination by Congress or a justiciable contro- 
versy open for adjudication by the courts, it would seem that the 
vrovernor of the State has no function in the application process out- 
lined in article V. What decisions exist on the question point clearly 
to the exclusion of the governor from an active part in the course of 
constitutional amendments, while a holding that the matter is a polit- 
ical question would, ipso facto, validate such a determination by 
Congress. 





18 See Corwin & Ramsey, The Constitutional Law of Constitutional Amendment, 26 Notre Dame Lawyer 
185, 194 (1951 

16 Ames, The Proposed Amendments to the Constitution of the United States During the First Century 
of its History, H. Doe. 353, pt. 2, 54th Cong., 2d sess. (1897), p. 298. 

17 307 U.S. 433 (1939). 
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IV. Time Limiration Wirn Respect To APPLICATIONS FOR A 
CONSTITUTIONAL CONVENTION 


On September 23, 1929, the State of Wisconsin presented a petition 
to Congress re cna that a general convention be called to propose 
amendments to the Constitution. After reciting the mandatory im- 
port of article V requiring Congress to summon a constitutional con- 
vention upon receipt of applications from two-thirds of the States, the 
petition adverted to the fact that since the adoption of the Constitu- 
tion, some 35 States had made application to Congress for a conven- 
tion to propose amendments of one kind or another. Included by 
Wisconsin in its tabulation were Virginia and New York, States 
which had made their applications as early as 1788 and 1789." 

While in 1929 the State of Wisconsin apparently believed that the 
nature of State applications for a constitutional amendment pursuant 
to article V was such as to exempt them from all ordinary tables of 
mortality, this logic does not seem to have appealed to the Congress 
inasmuch as a convention in accordance with the Wisconsin resolution 
was never called. In fact, within a short time, a report of a committee 
of the New York State Bar Association, issued after a study of the 
applications recited in the Wisconsin petition, reached exactly the 
opposite conclusion. ‘We conclude” stated the committee, ‘‘that 
the two-thirds of the States required under article V of the Constitu- 
tion to require Congress to call a convention have not filed petitions 
requesting such a call.’ 

The New York State Bar Association committee iterated in its 
report certain cogent reasons which had led it to decide that appli- 
cations from the several States requesting a constitutional convention 
did not remain effective for time everlasting. Among these was the 
fact that the great lapse of time between 1788, 1789, 1832, and 1833 
when certain petitions had been filed and the time of the Wisconsin 
application indicated that the former petitions no longer reflected the 
felt needs of the day. Also of significance was the fact that the num- 
ber of States had increased significantly since the time of the early 
petitions, while demands of many of the latter day applications had 
been satisfied either through amendments proposed by Congress itself 
or by statutory enactment. 

The time limitation with respect to ratification of amendments, on 
which article V is as silent as it is on submission of pe ‘titions, was dis- 
cussed by the Supreme Court in Dillon v. Gloss.’ In that case, the 
question at issue was the power of Congress to limit the period in which 
ratification of the eighteenth amendment would be effective to 7 years. 
The Court, after noting that article V itself said nothing with regard 
to the time within which ratification must be made, pose .d the followi ing 
questions: 

What then is the reasonable inference or implication? Is it that ratification 
may be had at any time, as within a few years, a century or even a longer period; 


or that it must be had within some reasonable period which Congress is left free 
to define? (p. 371). 


18 See Fecere! Constitutional Convention, 8. Doc. 78, 71st Ceng., 2d sess. (1930), p. 32 
1® Report of the committee of the New York State Bar Association, 74 Cong. Rec, 2924, 2926 (1931). 
20256 U. S. 368 (1921). 
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While the Court admitted that the debates in the Federal Conven- 
tion, as well as those in the State conventions which ratified the Con- 
stitution, shed no light upon these questions, it nevertheless concluded 
that— 
the fair inference or implication from Article V is that the ratification must be 
within some reasonable time after the proposal (p. 375). 

The Court went further in its discussion of the power of Congress 
to prescribe a time limitation on the period of ratification and held 
that— 


Whether a definite period for ratification shall be fixed so that all may know what 
it is and speculation on what is a reasonable time may be avoided is, in our opinion, 
a matter of detail which Congress may determine as an incident of its power to 
designate the mode of ratification (p. 376). 

While Dillon v. Gloss securely established the authority of Congress 
to provide reasonable time limitations for various phases of the 
amending process, the question of what constitutes a reasonable time 
when none has been stipulated by congressional statute subsequently 
arose in the case of Coleman v. Miller.2 Here the Court posited even 
further under congressional control the ultimate decisions to be made 
in carrying out the provisions of article V. Declaring that the 
Supreme Court itself was no proper vehicle for resolving the manifold 
considerations which arise in ascertaining the reasonableness of the 
time limit on ratification of constitutional amendments, the Court 
stated: 

In short, the question of a reasonable time in many cases would involve, as in 
this case it does involve, an appraisal of a great variety of relevant conditions, 
politieal, social and economic, which can hardly be said to be within the ap- 
propriate range of evidence receivable in a court of justice and as to which it 
would be an extravagant ext nsion of judicial authority to assert judicial notice 
as the basis of deciding a controversy with respect to the validity of an amendment 
actually ratified. On the other hand, these conditions are appropriate for the 
consideration of the political departments of the Government. The questions 
they involve are essentially political and not justiciable. They can be decided 
by the Congress with the full knowledge and appreciation ascribed to the national 
legislature of the political, social and economie conditions which have prevailed 
during the period since the submission of the amendment (pp. 453-454). 

What, then, may we conclude as to the limitation of time existing 
with regard to the applications submitted by the several States re- 
questing a constitutional convention to propose amendments? ” It is 
possible that the Supreme Court may decide that article V itself con- 
tains an implied limitation that such petitions, in order to be included 
in a congressional count, must have all been submitted within a 
reasonable time.” In the absence of any edification from Congress as 
to what constitutes a reasonable time, it is highly improbable that the 
Court itself will utilize its independent auspices to make such a 
determination. Finally, it seems beyond question that Congress 
may independently formulate the temporal requirements for the sub- 

307 U.S. 433 (1939). 

22 Some States have consciously endeavored to make their applications of unlimited duration. Applica- 
tions from the States of lowa, Maine, Michigan, Nebraska, New Hampshire, and New Mexico, requesting 
a convention t pr Ds e amendments limiting the Federal taxing power, all contain the following provi- 
sion: ‘‘ Resolved, at this application hereby made by the legislature of the State of - shall constitute 


p p licetion in accordance with article V, of the Constitution of the United States until at 
of the legislatures of the several States shall have made similar applications pursuant to 





23 As to what has been considered 9 reasonable time Cf. Sprague, Shall We Have a Feders! Constitutional 
Convention, and What Shall It I Bes Maine Law Rey, 115, 1: 23 (1910) citing the view that applications 
to be counted must be st — itted du r the life of a single Congress, with Orfield, Amending the Federal 
Constitution, p. 42 (1942), who says, “ i h e maximum life of a request should not be more than a generation.” 
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mission of petitions, either ad hoc or by general legislation, secure in 
the knowledge that the Court will declare the validity of such de- 
termination a purely “political question.” 


V. Suspsyect Marrer or PETITIONS 


Closely allied with the question of time is that pertaining to the 
subject matter of petitions. To be included in an accounting of 
applications from two-thirds of the State legislatures dems nding a 
constitutional convention, is it necessary that amendments desired be 
identical in language, or is it enough that each application request 
the proposal of amendments bearing upon the same general subject 
matter? Or perhaps, as has been suggested, it is incumbent upon 
Congress in ascertaining when to call a convention to include in its 
computations all petitions of a fairly contemporaneous nature regard- 
less of the subject matter of the amendments contained in the text 
of the applications. 

It is only candid to admit that many authorities have reached this 

latter conclusion. One writer has suggested that all petitions, whether 
dealing with one subject or another, might be considered relevant 
insofar as they would reflect a general dissatisfaction with the basic 
document.” Orfield states uncategorically that 
The better view would seem to be that the ground of the applications would be 
immaterial, and that a demand by two-thirds of the states would conclusively 
show a widespreed desire for constitutional changes.% 
Similarly, Pullen, im his unpublished thesis,” considers it ‘‘logical’’ 
that a petition setting forth one amendment should be included for 
the purposes of calling a convention with those containing diverse 
proposals. 

With due respect to the opinions of these learned writers, it appears 
that these views are much more academic than politic. To argue 
that Congress must launch the cumbersome, costly, and confusing 
procee dings of a national convention whenever 32 States fortuitously 
submit resolutions requesting a convention for one purpose or another 
does not seem sound when viewed from a realistic standpoint. 

In the first place, should there be a widespread demand for substan- 
tial constitutional revision existing in the several States, there is noth- 
ing to prevent the State legislatures from submitiing petitions request- 
ing that a general convention be invoked by the Congress. But to 
transform every petition asking for a specific remedial amendmen: 
into a request for a general convention by classifying it with every 
other application asking for constitutional change would constitute a 
strained interpretation of article V wholly at variance with the 
present needs and desires of the States. 

Perhaps the framers themselves env isioned that nothing but general 
conventions would be summoned pursuant to article V. “At any rate, 
the first two calls for a convention, which were contained in applica- 
tions made in 1788 and 1789 by the States of Virginia and New York 
before the ink had scarcely dried on the constitution itself, were 
demands for a convention of a general nature. The paucity of pe- 
titions, as well as the contents of succeeding applications, submitted 

2 Wheeler, Is a Constitutional Convention Impending, 21 Il]. L. Rev. 782, 795 (1927). 


2 Orfield, Amending the Federal Constitution (1942), p. 42. 
% The Application Clause of the Amending Provision of the Constitution, Chapel Hill (1951), p. 155 
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to Congress during the first century of our Government indicates 
that the application process was originally regarded as a grave and 
serious procedure to be employed only for significant and large scale 
overhaulings of the Constitution. 

But latterly, general satisfaction with our fundamental document 
has led petitions to contain enumerated grievances for which concrete 
relief through specific constitutional amendment is sought. Since 
1899, there have been comparatively few applications for a general 
convention, with the preponderant number of petitions requesting a 
convention to propose only amendments frequently set forth verbatim 
in the text of the application itself. More and more the application 
process has been utilized either to prod a reluctant Congress into 
proposing amendments itself or to relieve abuses through the enact- 
ment of remedial legislation. 

In view of the transformation of applications from general requests, 
which were familiar to the framers in 1787, to those now most fre- 
quently submitted asking only for limited reformation, there would 
seem to be no logical reason whatever for overlooking the language 
contained in the petitions of the States and forcing a general conven- 
tion upon those States requesting nothing more than a single amend- 
ment to the Constitution. A contrary determination would often- 
times be at variance with the very wishes of those States submitting 
applications to the Congress * as well as constitute a very narrow and 
restrictive interpretation of article V itself. The provision would be 
reduced almost to the point of absurdity if Congress were forced to 
call a general convention to revise the entire Constitution upon the 
application of 10 States seeking a limit on taxes, 12 States a limit on 
wives, and 10 more States a limit on the number of new States to be 
admitted to the Union. 

Accordingly, the views of Corwin and Ramsey with respect to the 
subject matter of petitions seems much preferable to those of the 
writers cited previously. These authors have suggested a sensible 
rule-of-thumb guide as follows: 

To be obligatory upon Congress, the applications of the states should be reason- 
ably contemporaneous with one another, for only then would they be persuasive 
of a real consensus of opinion throughout the nation for holding a convention, and 
by the same token, they ought to be expressive of similar views respecting the nature 
of the amendments to be sought. (Italics added.) 

Conversely, in accordance with the above rule, there appears no 
valid reason to suppose that the language of the amendments re- 
quested in State applications must be identical with one another in 
wording. It should be enough that the suggested amendments be of 
the same general subject matter in order to be included in a congres- 
sional count of applications for a constitutional convention, bearing 
in mind, of course, that any or all of the States may at any time request 
a general convention should strong sentiment for such proceedings 
prevail. 





” The States of Iowa, Maine, Michigan, Nebraska, New Hampshire, and New Mexico, in requesting 
Congress to call a convention to propose amendments limiting the Federal taxing power, contain in their 
petitions the following: “ Resolved, That the legislature of the State of ———— does not, by this exercise of its 
power under Article V, authorize the Congress to call a convention for any purpose, other than the proposing 
of the specific amendment which is a part hereof; nor does it authorize any representative of the State of 
— who may participate in such convention to consider or to agree to the proposing of any amendment 
other than the one made a part hereof.”’ 

% Corwin & Ramsey, op. cit. supra, pp. 195-196. 
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VI. Rescission or AppLicaTIONS REQUESTING A CONSTITUTIONAL 
CONVENTION 


A subject of extreme importance is the power of a State legislature, 
once it has importuned Congress for a constitutional convention, to 
propose amendments, to rescind its prior resolution. Here again, we 
find ourselves in the realm of political questions. 

The Supreme Court, in the previously cited case of Coleman v. 
Miller, had occasion to discuss the effect of rescission insofar as rati- 
fication of constitutional amendments is concerned in considerable 
detail. It concluded that— 


in accordance with * * * historic precedent the question of the efficacy of 
ratifications by state legislatures, in the light of previous rejection or attempted 
withdrawal, should be regarded as a political question pertaining to the political 
departments, with the ultimate authority in the Congress in the exercise of its 
control over the promulgation of the adoption of the amendment.?* 

The Court pointed out that Congress had itself foreclosed rescission 
or rejection of constitutional amendments whether occurring before 
or subsequent to an actual ratification by the State legislature, 
citing the determination by Congress that North Carolina and South 
Carolina, which had at first rejected the fourteenth amendment to the 
Constitution only subsequently to ratify the same, and Ohio and 
New Jersey, which had ratified the fourteenth amendment and sub- 
sequently attempted to rescind, had all ratified the fourteenth amend- 
ment for the purposes of obtaining the necessary approval of three- 
fourths of the States.*” 

While it has thus been held that the question of rescission in the 
amendment process is one to be independently decided by Congress, 
and Congress itself has ruled against rescission insofar as ratification of 
proposed amendments is concerned, it must be seriously questioned 
whether rescission of an application for a constitutional convention 
should be considered in the same light as rejection or rescission in the 
course of ratification. There are many reasons for believing not. 
The substantive implications of ratification are far more extensive 
than those of a petition calling for a convention, and the problems 
raised by rescission of State action are accordingly magnified in the 
former instance. If petitions for a convention are intended to reflect 
a general dissatisfaction with the constitution of a contemporary 
nature, then reconsideration by the State legislature at a subsequent 
time might well be desirable. Should changing conditions modify 
circumstances at first thought compelling enough to warrant a con- 
vention, to hold States irrevocably to their request for a convention 
might result in a Federal conclave desired by no one which might in 
turn propose amendments long since in public disfavor. Thus there 
exists good reason for Congress to recognize rescission of State applica- 
tions requesting a constitutional convention. 

The latter view has been the one generally adopted by authorities. 
Cuvillier believes that— 

As a state Legislature is competent to make application for a constitutional 
convention. it is obviously also competent to withdraw its application.” 








29 307 U.S. 433, 450 (1939). 

30 See 15 Stat. 709-710; Ames, The Proposed Amendments to the Constitution of the United States 
During the First Century of its History, H. Doc. 353, pt. 2, 54th Cong., 2d sess. (1897), pp. 299-300. 

%! Cuvillier, Shall We Revise the Constitutian? LX XVII Forum, 321, 325, (1927). 
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Tuller also comments that— 


Though the Legislature of a State should make application to Congress to call a 
convention, it is clearly compe tent for it to withdraw the same at any time before 
the Iegislatures of two-thirds of the States have applied, shoula it change its mind 
in regard to the necessity therefor.3? 

Accordingly, while Congress may decide for itself whether to include 
petitions requesting a conv ention which have been rescinded by 
subsequent action of the State legislature, in view of the nature and 
purposes of the application process it would seem to be the sounder 
policy to permit rescission of applications. 


VII. Nature or Convention CALLED Pursuant To ARTICLE V 


While this section of the report may be somewhat anticipatory, 
nevertheless the confusion which abounds regarding the nature and 
functions of a convention to propose amendments called by Congress 
under article V makes the latter subject meritorious of some con- 
sidered discussion. 

Since article V is utterly silent on all matters pertaining to a con- 
stitutional convention to be called upon the submission of applica- 
tions from two-thirds of the States, it is obvious that how such a 
convention shall be called, the extent of its deliberations, and its 
mode of operation are all questions upon which different persons may 
reach diverse conclusions. 

Let us direct our inquiry first into the extent to which the States 
themselves may control the actions of such a convention. This report 
has already adverted to the fact that several States, in their petitions, 
have attempted to limit the type of convention called by the Congress 
and the scope of participation in such convention by their respective 
delegates. The same States have gone one step further and asserted 
that the right to petition Congress with respect to calling conventions 
to propose amendments necessarily entails the power of the States to 
restrict the scope and actions of the convention itself. They have 
therefore declared that any convention called pursuant to their appli- 
cations shall have authority to propose 01 ily the specified amendment 
contained in their petitions, shall be without power to vary the literal 
text of the designated amendment, and shall be unable to propose 
other amendments on the same or different subject matter.** 

Of course, the views expressed by those States seeking to exercise 
stringent control over the activities of a national convention are the 
antithesis of those espoused by so many writers who consider that a 
call for a convention for a particular purpose must perforce result in 
a general convention for total revision of the constitution. There is 
no more validity in assuming the former proposition, however, than 
in assuming the latter. 

Tuller, A Convention to Amend the Constitution, CXCIII North American Review, 369, 383-384 
‘ Supra, D 12, footnote 27. 

% Such provision is contained in the applications from the States of Towa, Maine, Michigan, Nebraska, 
New Hampshire, and New Mexico, and reads as follows: “‘Resolred, That since this method of proposing 
amendments to the Constitution has never been completed to the point of calling a convention and no inter- 
pretation of the power of the states in the exercise of this right has ever been mad? by any court or any quali- 
fied tribunal, if there be such, and since the exercise of the power is a m: atter of basic ‘sovereign rights and the 
interpretation thereof is primarily in the sovereign government making such exercise and since the power to 
use such right in full also carries the power to use such right in part the legislature of the state of — inter- 
prets article V to mean that if two-thirds of the states make application for a convention to propose an 
identical amendment to the Constitution for ratification with a limitation that such amendment be the only 
matter before it, that such convention would have pewer only to propose the specified amendment and 


would be limited to such proposal and would not have power to vary the text thereof nor would it have power 
to propose other amendments on the same or different propositions.” 
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A careful reading of article V would lead to the conclusion that the 
power of the States over conventions called pursuant thereto is limited 
solely to the right to apply to Congress and request that the latter 
body convene such an assembly. ‘The nature of the right conferred 
upon the state legislatures in requesting Congress to call a constitu- 
tional convention is nothing more or less than the right of petition.” “* 
There seems no doubt that in their petitions, they may demand a gen- 
eral convention and Congress, under the wording of article V, would 
be obliged to call one. There is also nothing to militate against the 
general practice of the States to request a convention called for the 
specific purpose of proposing a single constitutional amendment. But 
to conclude thereby that the States may decreee that the convention, 
which is subject to the call of Congress, must limit itself to the con- 
sideration of the identical proposition contained in the applications as 
written and nothing else is indeed a great enlargement of the powers 
of the States over the entire amending process. ‘Thus the opinion of 
Orfield on this matter seems sound. He states: 

Where the states apply for a convention for general purposes it would seem 
that the convention would be free to draft a new document. But even though the 
applications were for a limited purpose, it would seem that the state legislatures 
could have no authority to limit an instrumentality set up under the Federal 
Constitution.® 

Since the duty of calling a constitutional convention is placed upon 
Congress, it seems plausible that the States would have little, if any, 
power over such an assembly. The question which next arises is 
whether Congress itself may limit or control a national convention 
called by it upon application from two-thirds of the State legislatures. 
Insofar as the procedural aspects of the convention are concerned, 
there is little to dispute the plenary power of Congress to prescribe 
the manner, mode, and method of meeting and conducting delibera- 
LLONS. As Ortfield observes, 

Assuming that a proper request for the call has been made and that Congress 
is willing to issue the eall, a number of issues would still remain unsettled. When 
and where could the convention meet? How would the delegates be elected? 
Would they represent the states or the people as an aggregate? The debates of 
the Constitutional Convention threw no light on these problems. Logically it 
would seem that Congress could regulate all these matters.* 

Whether Congress may, by the same token, control the substantive 
actions of the Federal convention is a subject of greater controversy. 
While it is evident that the States may exercise little sway over the 
proceedings of the convention itself, it would appear consonant with 
the duty imposed upon Congress to call a convention that it have a 
hand in determining within what area its deliberations shall be 
confined. 

This view, it must be admitted, is opposed by many authorities who 
have thought that any convention cailed pursuant to article V could, 
if it so wished, rewrite the entire Constitution because Congress was 
impotent to channel its efforts in any specific direction. Orfield, for 
example, states that— 

Inasmuch as Congress issues the call simply on the basis of the application of the 


state legislatures, there would seem to be no warrant for an attempt by Congress 
to limit the changes proposed.” 





ua Wheeler, Is a Constitutional Convention Impending, 21 Ill. L. Rev. 782, 795 (1927). 
3s nee, Amending the Federal Constitution (1942), pp. 44-45. 

% Id, p. 43. 

"Id., p. 45. 
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Wheeler likewise declares that Congress would have no authority to 
restrain a convention by limiting the substantive content of amend- 
ments to be proposed.* 

It is submitted, however, that to hold Congress strictly to the 
perfunctory duties of issuing a call for a constitutional convention 
while at the same time encumbering it with all of the onerous burdens 
inherent in making final decisions governing the remainder of the 
amending process is an inconsistent concept ‘of congressional control 
over the amending process under Article V. The same reasons recited 
before which militate against converting every application on the part 
of the States into a request for a ge ‘neral convention apply equally as 
well at this point. It is obvious ‘that if the States request a general 
convention in their applications, it is incumbent upon Congress under 
article V to convene such a gathering. But if the States themselves 
seek in their petitions only a spec ific amendment, it would ceriainly 
appear anomalous were Congress powerless to limit the scope of pro- 
ceedings to the general subject matter contained in the text of the 
applications received from the legislatures of the several States. 

This conclusion finds strong support in judicial decisions relating 
to article V. As we have seen, many of the perplexing matters arising 
in the course of implementation of article V have been described by 
the courts as political questions—hallowed ground upon which the 
judiciary will not trespass. In the case of Coleman v. Miller, to which 
reference has previously been made at many points, there were at 
least four judges who were willing to extend the language attributing 
political character to certain problems arising out of article V to the 
amending process in its entirety. Justices Roberts, Frankfurter, and 
Douglas, all joining in a concurring opinion penned by Justice Black, 
declared unequivocally that the entire procedure for amending the 
Constitution from beginning to end rested completely in the hands of 
Congress. They believed that 
Undivided eontr | of that process has been given by the Article exclusively and 
completely to Cunzress. The process itself is ‘‘political’’ in its entirety, from sub- 
mission until an amendment becomes part of the Constitution, and is not subject 
to judicial guidance, control or interference at any point (307 U. S. 433, 459). 

But whether the courts abdicate the amending process in toto to the 
talents of Congress, or whether they continue to exercise a limited 
surveillance over the problems arising in reforming the Constitution, 
there nevertheless seems ample ground for concluding that Congress 
has sufficient powers under article V to limit the deliberations of a 
constitutional convention to subjects of the same general nature as 
those contained in the petitions submitted to it from the several 
States which required the summoning of a convention in the first 
instance. 

ConcLusIONS AND RECOMMENDATIONS 


Article V of the Constitution furnishes two methods for the propos- 
ing of constitutional amendments: First, Congress may, as it has 
done with regard to every amendment in the past, propose amend- 
ments by a vote of two-thirds of the Members of both its Houses. 
In the second instance, an amendment may be proposed by a consti- 
tutional convention summoned for the purpose of revising the organic 
law. It is mandatory that such an assembly be convened by Congress 


38 Wheeler, op. cit. supra, p. 796 
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upon receipt of applications from the legislatures of two-thirds of the 
States since article V is unequivocal in declaring that Congress- 

on the Application of the Legislatures of two- thirds of the several States, shall 
call a Convention for proposing Amendments * * * 

While the first applications from the States requesting a constitu- 
tional convention to propose amendments were forwarded to the 
Congress almost contemporaneously with the approval of the Con- 
stitution itself, nevertheless, the use of the application process had, 
until the very end of the nineteenth century, fallen into desuetude. 
During the last 50 vears, however, applications from the States re- 
questing a convention have been submitted to Congress in increasing 
numbers.*” 

Even more recently, Congress has been in receipt of many petitions 
requesting a constitutional convention to propose amendments to the 
Constitution which would severely limit the power of the Federal 
Government to tax incomes, gifts, and inheritances. The amendments 
requested in these petitions are of four general types,“ but for purposes 
of discussion, may be broken down into two classifications. First 
are those petitions seeking an amendment which would limit the maxi- 
mum rate of Federal taxation of incomes, gifts, and mheritances to 25 
percent, with a proviso in a number of such petitions that the limita- 
tion may be removed by a three-fourths vote of both Houses of 
Congress during time of war. The second group of applications con- 
tain amendments which would limit the Federal taxing power, not by 
stipulating a maximum rate of levy, but by maintaining severol funds 
into which there shall be paid specified portions of all taxes collected 
by the Federal Government. Provision is made for the distribution of 
the moneys ia these funds to the several States in designated amouats 
and proportions. 

While petitions requesting a convention to propose either of these 
constitutional amendments should be included in any computation of 
petitions to determine if the necessary two-thirds of the legislatures 
of the several States have applied for a constitutional convention, 
many other problems arise in determining the validity of State applica- 
tions for which no ready answer is discernible either in constitutional 
history, legal decision, or statutory enactment. Among these are the 
effect of a veto of an application by the governor of the State; the 
effect of a subsequent rescinding resolution on a prior application; 
the time within which petitions must be received; and the formal re- 
quirement of petitions in order to be effective. 

After an analysis of applications requesting a constitutional con- 
vention to propose an amendment limiting the taxing power of the 
United States, these questions have been answered in a manner con- 
sistent with available legal precedent either indicating the general 
principles to be followed or relegating the subject to the area of political 
questions where Congress may determine its course for itself. The 
following summary indicates the extent to which applications for a 
constitutional convention to propose amendments with regard to in- 
come, estate, and gift taxes are presently pending before Congress. 

As of July 1, 1952, Congress had received or the State legislatures 
had acted upon 34 petitions from 29 different States relating i in some 


3? See appendix, infra, pp. 28-31, 
#@ See appendix, infra, pp. 24-27. 
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manner to amending the Constitution so as to limit the Federal taxing 
powers. Applications from three of these States—Nevada, Montana, 
and Massachusetts (one petition) —request that Congress itse If propose 
such an amendment and, accordingly, are not binding upon Congress 
insofar as summoning a constitutional convention is concerned. 
Furthermore, the application from the State of Louisiana has never 
been received by either the Senate or the House of Representatives. 
Since the omnis«ience of Congress is not assumed under the Consti- 
tution, it would seem unlikely that it would be bound by the action of 
State legislatures until some form of “application” had been made in 
accordance with article V. 

In eight States, the legislatures have subsequently reversed their 
previous positions and rescinded prior applications requesting a con- 
vention to propose amendments limiting the taxing power. In view 
of the desirability of having the application process for constitutional 
amendments reflect generally prevailing sentiment, it would appear 
that these rescissions should be taken into account in computing the 
number of applications for a convention outstanding: 

The application from the State of Maryland, consisting of a resolu- 
tion passed by the House of Delegates only, may be discounted en- 
tirely as not emanating from a State legislature as contemplated by 
article V. Not so easily disposed of is the action of the ablantete 
of the State of Texas where identical versions of a resolution passed 
each of the two houses of the State legislature but neither house ever 
concurred in the memorial of the other. Inasmuch as the resolution 
of the State of Texas was rever transmitted to Coagress and no agree- 
ment between the two legislative chambers was ever reached, it would 
appear that the action of the State of Texas would not be an applica- 
tion. of a State legislature within the me aning of article V. 

Accordingly, as of July 1, 1952, the Congress would be justified in 
including in a count of States whose applications might require it to 
invoke the proceedings of a constitutional convention to limit the 
Federal taxing power the 17 States shown in the first column of the 
following chart: 


Present status of State applications requesting a constitutional convention to propose 
amendments limiting the Federal power of taxation ! 








; | Applications | 
Applications rescinded | not trans- | 


| Applications 


Applications for conven- | otherwise in- 


tion pending 


Applications not re- 





mitted questing a convention effective 
Delaware. | Alabama. | Louisiana. Nevada. | Texas. 
Florida. Arkansas. | | Montana. | Maryland. 
Georgia. | Illinois. | | Massachusetts (1). 
Indiana. Iowa (1). | 
Iowa (1). | Kentucky. | | 
Kansas. Massachusetts (1). | 


Michigan (2). Wisconsin. 

Mississippi. } 
Nebraska. 

New Hampshire (2). 
New Jersey. 

New Mexico. | 

Pennsylvania. | 
Utah. | | 
Virginia. | 
Wyoming. j } | 


| 
Maine (2). Rhode Island, | 
| 
| 


1 Number in parentheses indicates number of petitions under respective category, 
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The staff of the Committee on the Judiciary has been able to make 
this determination of the extent to which applications for a constitu- 
tional convention with respect to proposing amendments limiting the 
national taxing powers are outstanding only after great difficulty. No 
established procedure exists for transmitting, receiving, or ree ording 
applications from the several States. Data contained in State 
petitions is often inadequate to ascertain whether they have been acted 
upon properly by the State legislatures. Petitions have been found in 
many crevices of the legislative chambers only after diligent and 

careful search. 

Besides these mechanical difficulties, there exist problems of a sub- 
stantive nature. The application process has been the stepchild of 
constitutional law, with a paucity of decisions yielding only the fact 
that many, if not all, of the diffic ulties ar ising in the course of executing 
article V may be resolved only by Congress. The latter body, how- 
ever, has made no effort to fill this legislative vacuum, leaving = ‘cIslOns 
with regard to State applications subject to haphazard, rule-of-thumb 
determination. The questions originally r: aised by Madison in the 
Constitutional Convention of 1787 as to how a Federal convention 
shall be called, how its proceedings shall be conducted, and the scope 
of its deliberations, still, after more than a century and a half, remain 
unanswered. 

Because of the plenary power of Congress over the amending process, 
the siaff earnestly commends to the Committee on the Judiciary for 
consideration legislation designed to resolve many of the disturbing 
questions which arise in obtaining an accurate account of the number 
of pending applications from the legislatures of the several States 
requesting a constitutional convention. It believes that Congress 
has the power not only to prescribe the procedure for submitting, 
registering, and tabulating State applications but to legislate as well 
on the constituency and scope of deliberations of any constitutional 
convention called upon receipt of applications from two-thirds of the 
State legislatures. 

Accordingly, the staff is submitting for the committee’s study a 
proposed statute designed to furnish a starting pomt toward supplying 
solutions to some of the problems which have come to the fore in this 
report. This statute, which is printed in its entirety in the appendix,” 
provides in substance as follows: 

1. Petitions for a convention may request a general convention or a 
convention to p neue se specific amendments. 

2. Petitions sl all contain certain basic data which will enable Con- 
cress to ascertain their validity and such petitions must be transmitted 
to Congress to be effective. 

The Governor of the State is eliminated from participation in the 
application process. 
Rescission of applications is provided for. 

5. Petitions shall be respectively referred to the Committee on the 
Judiciary of the House and of the Senate, whose chairmen shall report 
annually on the status of petitions. 

6. No petition shall be considered in a count for a constitutional 
convention after 7 years from its receipt by Congress. 


41 See infra, p. 21 ff. 
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7. Machinery is provided for calling a constitutional convention 
by concurrent resolution of the Congress after two-thirds of the State 
legislatures have submitted applications. 

8. Provision for selecting delegates to a Federal convention is made. 

9. Proceedings of the convention are described and limited. 

10. Powers of the convention to propose amendments are delineated. 


The staff makes no pretentions that this suggested statute is the 
ultimate of perfectien and realizes that the committee may wish to 
alter its provisions substantially. [t is more concerned that the com- 
mittee undertake to legislate in a field which requires concrete action 
on the part of Congress than it is over the exact content of the statute 
itself. It is merely proffering the draft of a bill in the hope that it 
will spur the committee into consideration of a subject long neglected 
and in immediate need of statutory clarification. 


res 


APPENDIX 





PROPOSED LEGISLATION 
A BILL 


To provide a preeedure for calling conventions for proposing amendments to the Constitution, on appli- 
cation of the legislatures of two-thirds of the States, as provided in Article V of the Constitution 


Be tt enacted by the Senate and Hous of Peprese nlaiives of the Untied Sates of 
America in Congress assembled, That this Act may be cited as the ‘‘Constitutional 
Convention Act of 1953.” 


ACTION BY STATE LEGISLATURES 


Sec. 2. (a) Applications by State legislatures under Article V of the Consti- 
tution of the United States for the calling of conventions for proposing amend- 
ments to the Constitution shall be made as provided in this section. 

(b) The legislature of the State shall adopt a resolution which (1) states in 
effect that the legislature favors the calling of a convention 

\) to propose an amendment 
United States, or 
(B 


generally revising the Constitution of the 


to propose one or more amendments of a limited nature to the Consti- 
tution of the United States (in which case the resolution shall state the general 
nature of each amendment to be proposed), 

and (2 directs the secretary of State of the State to transmit 


St: petitions under 
subsection (c) to the Congress for the calling of such a convention. 


Such a resolu- 
tion may be rescinded by the legislature by adopting a rescinding resolution in 
the same manner as the resolution to be rescinded, but such a rescission shall have 
no effect for the purposes of this Act unless a notice thereof is 


LAK 


transmitted to the 


Congress as provided in subsection (c), and received bv the officer to whom it is 
addressed before the Congress adopts a resolution calling a convention for pro- 
posing the amendment involved. Any resolution referred to in this subsection 


shall be effective for the purposes of this Act without regard to whether it 
approved or disapproved by the Governor of the State. 

(c) Within sixty davs after the date a resolution is adopted by a State legislature 
under subsection (b) the Secretary of State of the State shall transmit to the Congress 
two petitions (or, 1 ; 


1s 


} 
‘ 


nthe case of a rescinding resolutior , two notices , one addre ssed 
to the President of the Senate (or to the Secretary of the Senate if the Senate is 
not in session) and one to the Speaker of the House (or to the Clerk of the House 
if the House is not insession). Each petition and notice shall state that the resolu- 
tion involved has been adopted by each house of the State legislature; shall se 
forth the date on which each house adopted the resolution; shall be signed by the 
presiding officer of each house; and shall set forth the text of the resolution, 
certified bv the Secretarv of State to be accurate. 





(d) Each petition and notice received under subsection (c) shall be referred 
to the Committee on the Judiciary of the Senate, if addressed to the President or 
Secretary of the Senate, or to the Committee on the Judiciary of the House of 
Representatives, if addressed to the Speaker or Clerk of the House. At the 


beginning of each session of Congress, the chairman of the Committee on the 
Judiciary of the Senate shall rerort to the Senate, and the chairman of the Com- 
mittee on the Judiciary of the House shall report to the House, concerning the 
petitions and notices received under subsection (ce) within the preceding seven 
vears, and shall cause to be printed in the Congressional Record the text of each 
such petition and notice which has not previously been so printed. Such report 
shall state the total number of such petitions calling for a convention to propose 
a general revision of the Constitution; the total number of such petitions calling 
for conventions to propose amendments of a limited nature (together with the 
total number received with respect to each such amendment); the date of receipt 
of each such petition; which, if any, of such retitions have been rescinded; and 
such other information as the chairman considers appropriate. 
(e) For the purposes of this section- 

(1) The term “each house’’ of a legislature, in the case of a unicameral 
legislature, means the legislature itself. 

(2) The term ‘Secretary of State’’, in the case of a State which has no 
such officer, means the officer of the State who is directed by the resolution 
involved to comply with the requirements of subsection (c) as to that 
resolution, 
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RESOLUTION CALLING A CONVENTION 


Sec. 3. (a) The following subsections of this section are enacted by the 
Congress: , 

(1) As an exercise of the rule-making power of the Senate and the House of 
Representatives, respectively, and as such they shall be considered as part of the 
rules of each House, respectively, but applicable only with respect to the procedure 
to be followed in such House in the ease of resolutions (as defined in subsection 
(b)); and such rules shall supersede other rules only to the extent that they are 
inconsistent therewith; and 

(2) With full recognition of the constitutional right of either House to change 
such rules (so far as relating to the procedure in such House) at any time, in the 
same manner and to the same extent as in the case of any other rule of such House. 

(b) As used in this section, the term ‘resolution’? means only a concurrent 
resolution of the two Houses of Congress, the matter after the resolving clause of 
which is as follows: ‘“‘That, two-thirds of the several States having presented 
petitions to the Congress favoring the calling of a convention to propose an amend- 
ment to the Constitution of the United States __.____________.___.__  _-- 

, a convention of delegates of the several States shall be held in accord- 
ance with the Constitutional C onve ntion Act of 1953, in the District of ¢ ‘olumbia, 
for the purpose of proposing such an amendment, on 
the first blank space being filled ‘with the words ‘generally revising the Con- 
stitution’’, or with a brief statement of the general nature of the amendment to 
be proposed, whichever is appropriate, and the second blank space being filled 
with a date which shall not be later than six months after the date of approval of 
the resolution, 

(c) If, during any seven-vear period, petitions are received under section 2 (ce) 
from two-thirds or more of the several States, and— 

(1) each petition favors the calling of a convention to propose an amend- 
ment generally revising the Constitution; or 
(2) each petition favors the eailing of a convention to propose an amend- 
ment of the same general nature as each other petition, 
the chairman of the Committee on the Judiciary of the Senate shall introduce in 
the Senate, and the chairman of the Committee on the Judiciary of the House shall 
introduce in the House, a resolution calling a convention for proposing the amend- 
ment involved, unless such a resolution is introduced in the Senate or House, as the 
case may be, by another Member thereof, in which case the chairman may intro- 
duce such a resolution. 

(d) A resolution calling a convention shall be referred to the Committee on the 
Judiciary of the House in which it is introduced. If the committee has not 
reported a resolution before the expiration of ten calendar davs after its introduc- 
tion, it shall then (but not before) be in order to move either to discharge the 
committee from further consideration of such resolution (or, in the case of a 
resolution received from the other House, ten calendar davs after its receipt), or 
to discharge the committee from further consideration of any other resolution 
calling a convention for proposing the same amendment which has been referred 
to the committee. 

e) Such motion may be made only by a person favoring the resolution, shall 
be highly privileged (except that it may not be made after the committee has 
reported a resolution calling a convention for proposing the same amendment), 
and debate thereon shall be limited to not to exeeed one hour, to be equally 
divided between those favoring and those opposing the resolution. No amend- 
ment to such motion shall be in order, and it shall not be in order to move to 
reconsider the vote by which such motion is agreed to or disagreed to. 

(f) If the motion to discharge is agreed to or disagreed to, such motion may not 
be renewed, nor may another motion to discharge the committee be made with 
respect to any other resolution calling a convention for proposing the same amend- 
ment 

(zg) When the committee has reported, or has been discharged from further 
consideration of, a resolution calling a convention, it shall at any time thereafter 
be in order (even though a previous motion to the same effect has been disagreed 
to) to move to proceed to the consideration of such resolution. Such motion shall 
be highly privileged anc : shall not be debatable. No amendment to such motion 
shall be in order and it shall not be in order to move to reconsider the vote by which 
such motion is agreed to or disagreed to. 

(h) Debate on the resolution shall be limited to not to exceed ten hours, which 
shall be equally divided between those favoring and those opposing the resolution. 
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ant 


A motion further to limit debate shall not be debatable. No amendment to, or 
motion to recommit, the resolution shall be in order, and it shall not be in order to 
move to reconsider the vote by which the resolution is agreed to or disagreed to. 

(i) All motions to postpone, made with respect to the discharge from committee, 
or the consideration of, a resolution calling a convention, and all motions to 
proceed to the consideration of other business, shall be decided without debate. 

(j) All appeals from the decisions of the Chair relating to the application of the 
rules of the Senate or the House of Representatives, as the case may be, to the 
procedure relating to a resolution calling a convention shall be decided without 
without debate. 

k) If, prior to the passage by one House of a resolution of that House calling a 
convention, such House receives from the other House a resolution calling a 
vention for proposing the same amendment, then 


eCPOnNn 
Ut Sa 


(1) If no resolution of the first House calling a convention for proposing the 
same amendment has been referred to committee, no other resolution with respect 
to the same amendment may be reported or (despite the provisions of subsection 
(d))be made the subject of a motion to discharge. 

(2) If a resolution of the first House with respect to such amendment has been 
referred to committee 

\) the procedure with respect to that or other resolutions of such House 
with respect to sueh amendment which have been referred to committee 
shall be the same as if no resolution from the other House with respect to 
such amendment had been received; but 

(B) on anv vote on final passage of a resolution of the first House with 
respect to such amendment the resolution from the other House with respect 
to such amendment shall be automatically substituted for the resolution of 
the first House : 

(1) A quorum being present, a resolution calling a convention may be adopted 
in either House by the affirmative vote of a majority of those present and voting. 


ELECTION OR APPOINTMENT OF DELEGATES 


Sec. 4. (a) A convention ealled under this Act shall be composed of three 
delegates from each State, elected or appointed in the manner provided by 
State law. Three or more alternate delegates shall be elected or appointed at 
the same time and in the same manner. Any vacancy occurring in the State 
delegation shall be filled by appeintment of one of such alternate delegates as a 
delegate, in the manner provided at the time of his election or appointment 
as alternate delegate. No alternate delegate shall take part in the proceedings of 
the convention unless he is appointed as a delegate. 

(b) The Governor of each State shall certify to the President of the Senate the 
name of each delegate appointed or elected under this section. 


PROCEEDINGS OF THE CONVENTION 


Sec. 5. (a) The first meeting of a convention called under this Act shall be 
held on the date specified in the resolution calling the convention. The con- 
vention shall terminate its proceedings within the one-year period beginning on 
the date of its first meeting, except that such period may be extended by the 
Congress by concurrent resolution. 

(b) The President of the Senate shall administer the oath of office to each 
delegate to the convention, and shall preside until the delegates elect a presiding 
officer, who shall preside thereafter. Further proceedings of the convention 
shall be conducted in accordance with such rules as it may adopt. 

(ec) Each State shall have a number of votes equal to the whole number of 
Senators and Representatives to which it was entitled in the Congress which 
adopted the resolution calling the convention. The votes of each State shall be 
cast on any question before the convention as the majority of the delegates from 
that State present on the floor of the convention at that time shall vote. If the 
delesates from any State present on the floor are evenly divided on any question 
before the convention, the votes of that State shall not be cast on such question. 
Except as provided in section 6 (a), each question before the convention shall be 
decided by the affirmative vote of a group of States having a majority of the 
total votes cast on such question, if a quorum is present. 

(d) A quorum shall be present when each State of any group of States, having 
a majority of the total votes to which all States are entitled in the convention, 
has one or more delegates present on the floor; but a number of delegates not 
constituting a quorum may adjourn from day to day. 
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e) The convention shall keep a record of its proceedings, and from time to time 
publish the same, and the veas and nays of the delegates on any question shall, at 
the desire of one-fifth of those present, be entered on the record. 

(f) Each delegate shall receive compensation at the rate of $......__.-_- per 
day for each day of actual service (including each day he is traveling on official 
business) and shall be compensated for traveling and related expenses in accord- 
ance with the Travel Expense Act of 1949. Delegates shall in all cases, except 
treason, felony, and breach of the peace, be privileged from arrest during their 
attendance at a session of the convention, and in going to and returning from the 
same; and for any speech or debate in the convention, they shall not be questioned 
in any other place. 

(zg) The Congress shall provide for the payment of the necessary expenses of 
the convention. 

PROPOSED AMENDMENTS 


Sec. 6. (a) Except as provided in subsection (b), a convention called under this 
Act may propose any amendment to the Constitution by the affirmative vote of 
a group of States having two-thirds or more of the total votes cast on the question 
of whether the amendment should be proposed, if a quorum is present. 

(b) No convention called under this Act to propose an amendment of a limited 
nature shall propose any amendment, the general nature of which differs from 
that stated in the resolution calling the convention. 

(ec) Anv amendment proposed by a convention under this Act shall be valid 
to all intents and purposes, as part of the Constitution of the United States, 
when ratified as may be proposed by the Congress by concurrent resolution, if 
the amendment is ratified within seven years from the date such concurrent 
resolution is adopted. A quorum being present, such a resolution may be adopted 
in either House by the affirmative vote of a majority of those present and voting. 





TyPpEs oF AMENDMENTS CONTAINED IN APPLICATIONS SUBMITTED BY THE SEVERAL 
STATES RELATING TO AMENDING THE CONSTITUTION SO AS TO LIMIT THE FED- 
ERAL Power oF TAXATION 

TYPE A 


Section 1. The sixteenth article of amendment to the Constitution of the 
United States is hereby repealed. 

Section 2. The Congress shall have power to lay and collect taxes on incomes, 
from whatever source derived, without apportionment among the several States, 
and without regard to any census or enumeration: Provided, That in no case shall 
the maximum rate of tax exceed 25 per centum. 

Section 3. The maximum rate of any tax, duty, or excise which Congress may 
lav and collect with respect to the devolution or transfer of property, or any 
interest therein, upon or in contemplation of or intended to take effect in pos- 
session or enjoyment at or after death, or by way of gift, shall in no case exceed 
25 per centum. 

Section 4. The limitations upon the rates of said taxes contained in sections 
2 and 3 shall, however, be subject to the qualification that in the event of a war 
in which the United States is engaved creating a grave national emergency re- 
quiring such action to avoid national disaster, the Congress by a vote of three- 
fourths of each House may for a period not exceeding 1 year increase beyond the 
limits above prescribed the maximum rate of any such tax upon income subse- 
quently accruing or received or with respect to subsequent devolutions or trans- 
fers of property, with like power, while the United States is actively engaged in 
such war, to repeat such action as often as such emergency may require. 

Section 5. Sections 1 and 2 shall take effect at midnight on the 3lst day of 
December following the ratification of this article. Nothing contained in this 
article shall affect the power of the United States after said date to collect any 
tax on incomes for any period ending on or prior to said 31st day of December laid 
in accordance with the terms of any law then in effect. 

Section 6. Section 3 shall take effect at midnight on the last day of the sixth 
month following the ratification of this article. Nothing contained in this article 
shall affect the power of the United States to collect any tax on any devolution or 
transfer occurring prior to the taking effect of section 3, laid in accordance with 
the terms of any law then in effect. 

(Contained in resolutions of the States of Alabama, Illinois, Kansas, Ken- 
tucky, Louisiana, Maine, Massachusetts, Michigan, Rhode Island, Utah, 
Wisconsin.) 
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TYPE A* 

Same as type A, differing only in that the limitation on taxation is automatically 
suspended during a war declared by Congress, and Congress, during a period of 
national emergency, May likewise suspend the limitation for yearly periods by a 
vote of three-fourths of each House. 

(Contained in resolutions of the States of Florida, Georgia, and Virginia. 
TYPE B 

Section 1. The sixteenth article of amendment to the Constitution of the 
United States is hereby repealed. 

Section 2. The Congress shall have power to lay and collect taxes on incomes, 
from whatever source derived, without apportionment among the several States, 
and without regard to any census or enumeration. The maximum aggregate 
rate of all taxes, duties, and excises which the Congress may lay or collect on, 
with respect to, or measured by income, however, shall not exceed 25 per centum, 
In the event that the United States shall be engaged in a war which creates a 
national emergency so grave as to necessitate such action to avoid national 
disaster, the Congress by a vote of three-fourths of each House, may while the 
United States is so engaged, suspend, for periods not exceeding 1 year each, such 
limitation with respect to income subsequently accruing or received. 

Section 3. The maximum aggregate rate of all taxes, duties, and excises which 
the Congress may lay or collect with respect to the devolution or transfer of 
property, or any interest therein, upon or in contemplation of or intended to take 
effect in possession or enjoyment at or after death, or by way of gift, shall not 
exceed 25 per centum. 

Section 4. Sections 1 and 2 shall take effect at midnight on the 3lst day of 
December following the ratification of the article. Nothing contained in the 
article shall affect the power of the United States after said date to collect any 
tax on, with respect to, or measured by, income for any period ending on or 
prior to said 3lst day of December laid in accordance with the terms of any law 
then in effect. 

Section 5. Section 3 shall take effect at midnight on the last day of the sixth 
month following the ratification of this article. Nothing contained in this article 
shall affect the power of the United States after said date to collect any tax with 
respect to any devolution or transfer occurring prior to the taking effect of 
section 3, laid in accordance with the terms of any law then in effect. 

(Contained in resolutions of the States of Montana and New Jersey.) 


TYPE B* 


Section 1. The sixteenth article of amendment to the Constitution is hereby 
repealed. 

Section 2. The Congress shall have power to levy and collect taxes on incomes, 
from whatever source derived, without apportionment among the several States, 
and without regard to any census or enumeration. The maximum aggregate 
rate of all taxes, duties, and excises which the Congress may lay or collect on, with 
respect to, or measured by, income shall not exceed 25 per centum. 

Section 3. The maximum rate of any tax, duty, or excise which Congress may 
lav and collect with respect to the devolution of property, or any interest therein, 
upon or in contemplation of or intended to take effect in possession or enjoyment 
at or after death, or by way of gift, shall in no ease exceed 25 per centum. 

Section 4. In the event that the United States shall be engaged in a war which 
creates a national emergency so grave as to necessitate such action to avoid 
national disaster, the Congress by vote of three-fourths of each house may, while 
the United States is so engaged, suspend, for periods, either successive or other- 
wise, not exceeding one year each, such limitation with respect to income sub- 
sequently accruing or received. 

(Contained in resolution of State of Nevada.) 
TYPE C 

Section 1. The sixteenth amendment to the Constitution of the United States 
is hereby repealed. 

Section 2. The Congress shall have power to lay and collect taxes on income, 
from whatever source derived, without apportionment among the several States 
and without regard to any census or enumeration; Provided, That in no case shall 
the maximum rate of tax exceed 25 per centum. 

Srecrion 3. The maximum rate of any tax, duty, or excise which Congress may 
lav and collect with respect to the devolution or transfer of property, or any 
interest therein, upon or in contemplation of death or intended to take effect in 








26 APPLICATIONS FOR A CONVENTION TO AMEND CONSTITUTION 


possession or enjoyment at or after death, or by way of gift, shall in no ease exceed 
25 per centum. 

Section 4. Sections 1 and 2 shall take effect at midnight on the 31st day of 
December, following the ratification of this article. Nothing contained in this 
article shall affect the power of the United States after said date to collect any 
tax on any devolution or transfer occurring prior to the taking effect of section 3 
laid in accordance with the terms of any law then in effect. 

Secrion 5. Section 3 shall take effect at midnight on the last day of the sixth 
month following the ratification of this article. Nothing contained in this article 
shall affect the power of the United States to collect any tax on any devolution 
or transfer occurring prior to the taking effect of section 3 laid in accordance with 
the terms of anv law then in effect. 

Contained in resolutions of the States of Arkansas, Delaware, Indiana, 
Iowa, New Hampshire, and Pennsylvania.) 


TYPE c* 

Identical with type C, except that section 5 is omitted and section 4 does not 
contain the sentence: ‘‘Nothing contained in this article shall affect the power of 
the United States to collect anv tax on any devolution or transfer occurring prior 
to the taking effect of section 3, laid in accordance with the terms of any law 
then in effect.”’ 

(Contained in resolutions of the States of Mississippi and W yoming.) 


t 
3 


TYPE D 
Section 1. The power to levy taxes and appropriate the revenues therefrom 


heretofore granted to the Congress by the States in the several articles of this 
constitution is hereby limited. 





Section 2. This article shall be in effect except during a state of war, hereafter 
declared, when it shall be suspended. The suspension thereof shall end upon the 
termination of the war but not later than 3 months after the cessation of hostilities, 
whichever shall be earlier. The cessation of hostilities may be declared by procla- 
mation of the President or by concurrent resolution of the Congress or by con- 


current action of the legislatures of 32 States. 

Section 3. Notwithstanding the provisions of article V, this article may be 
suspended for a time certain or amended at any time by concurrent action of the 
legislatures of three-fourths of the States. 

Section 4. There shall be set aside in the Treasury of the United States a 
separate fund into which shall be paid 25 percent of all taxes collected by authority 
derived from the sixteenth amendment to this Constitution, except as provided 
in section 5, and 25 percent of all sums collected by the United States from any 
other tax levied for revenue. 

Section 5. There shall be set aside in the Treasury of the United States a 
separate fund into which shall be paid all sums received from taxes levied on 
personal incomes in excess of 50 percent thereof and from taxes levied on income 
or profits of corporations in excess of 38 percent thereof. 

Section 6. Before paying any sums into the funds created by sections 4 and 
5 hereof, the Treasurer of the United States shall deduct therefrom 20 percent 
which shall be used in payment of the principal of the national debt of the United 
States. 

Section 7. No tax shall hereafter be imposed on that portion of the incomes of 
individuals which does not exceed, in the case of unmarried persons, the sum of 
$600 per annum, and in the case of married persons the sum of $1,200 per annum 
jointly. A minimum deduction of $600 per annum shall be allowed for each 
dependent. 

Section 8. The Treasurer of the United States shall once in each year, from 
the separate fund created by section 4 hereof, pay to each of the several States 
4 of 1 percent of said fund and from the remainder of said fund shall pay to each 
State a portion of such remainder determined by the population of each State 
in ratio to the entire population of the several States according to the last Federal 
decennial census or any subsequent general census authorized by law. 

Section 9. The Treasurer of the United States shall, from the separate fund 
created by section 5 hereof, pay to each State, once in each year, a sum equal to 
the amount of money in such fund which was collected from persons or corpora- 
tions within such State. 

Section 10. Any sums paid hereunder to the several States shall be available 
for appropriation only by the legislatures thereof. The legislatures may appro- 
priate therefrom for any purpose not forbidden by the constitutions of the respec- 
tive States and may appropriate therefrom for expenditures within the States 
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for any purpose for which appropriations have heretofore been made by the 
Congress except such purposes as are specifically reserved by this Constitution 
for the exclusive power of the Congress. The people of each State may limit the 
expenditures of funds herein made available to the legislature, but shall not 
direct the appropriation thereof. 

Section 11. Each legislature shall have power by rule or resolution to provide 
for the assembly thereof in special sessions for the purpose of considering amend- 
ments to, the suspension of, or the ratification of amendments proposed to this 
article. 

Secrion 12. Each legislature shall have power to elect one or more persons to 
represent such legislature in any council or convention of States created by 
concurrent action of the legislatures of 32 States for the purpose of obtaining 
uniform action by the legislatures of the several States in any matters connected 
with the amendment of this article. 

Section 13. The Congress shall not create, admit, or form new States from the 
territory of the several States as constituted on the Ist day of January 1949, and 
shall not create, form, or admit more than three States from the Territories and 
insular possessions under the jurisdiction of the United States on the Ist day of 
January 1949, or from territory thereafter acquired without the express consent 
of the legislatures of three-fourths of the several States. 

Section 14. On and after January 1, 1949, the dollar shall be the unit of the 
eurrency. The gold content of the dollar as fixed on January 1, 1949, shall not 
be decreased. 

Secrion 15. Concurrent action of the legislatures of the several States as used 
herein shall mean the adoption of the same resolution by the required number of 
legislatures. A limit of time may be fixed by such resolution within which such 
concurrent action shall be taken. No legislature shall revoke the affirmative 
action of a preceding legislature taken therein. 

Section 16. During any period when this article is in effect the Congress may, 
by concurrent resolution adopted by two-thirds of both Houses wherein declara- 
tion is made that additional funds are necessary for the defense of the Nation, 
limit the amount of money required by this article to be returned to the several 
States. Such limitation shall continue until terminated by the Congress or by 
concurrent action of a majority of the legislatures of the several States. Upon 
termination of any such limitation the Congress may not thereafter impose a 
limitation without the express consent by concurrent action of a majority of the 
legislatures of the several States. 

Section 17. This article is declared to be self-executing. 

(Contained in resolutions of the States of Iowa, Maine, Michigan, Ne- 
braska, New Hampshire, and New Mexico.) 


Chronological sequence of the actions of the legislatures of the several States relating 
to limiting the taxing powers of the Federal Government 


Legislatures Legislatures | Legislatures | Legislatures 
Year passing rescinding | Year passing rescinding 
resolutions | resolutions | resolutions | resolutions 
1939... Wyoming. None. 1946... None. Kentucky. 
1940... Mississippi. None. 1047 None. None. 
Rhode Island. 1948 None. None 
1041... Iowa. None. 1949 Michigan. Rhode Island. 
Maine. Nebraska. 
Massachusetts, 1950... Louisiana, None, 
Michigan, 1951 Florida None, 
ieee None None. lowa. 
1043... Alabama, None. Kansas 
Arkansas, Muine. 
Delaware. Montana 
| Illinois. Nevada 
Indiana. New Hampshire, 
| New Hampshire. New Mexico. 
Pennsylvania, Utah 
| Wisconsin. 1952 Georgia Massachusetts, 
1944..... Kentucky None. Massachusetts, 
New Jersey. Virginia. 
1945... None. Alabama. | 
Arkansas, | 
Illinois, 
Iowa. 
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